The Consumer Protection Act 1999 (CPA) that came into force on 15 November 1999 represents a milestone in consumer protection in Malaysia.
INTRODUCTION
'Consumer protection' refers to safeguards against malpractice and exploitative techniques by suppliers ofgoods or services that adversely affect consumers.
2 There are three important aspects of consumer protection. 3 The first is the physical protection of consumers such as measures to protect consumers against injurious products or services. 4 The second is the protection of the economic interest of consumers, which includes measures to protect them against deceptive and other unfair trading practices. s This may be referred to situations in which service providers fail to provide services as expected or they use sub-These two obligations have been outlined in such a way as to protect consumers on all occasions whether they are the parties to the transactions or not. The rights ofGod and the rights ofman have a greater resemblance to right in rem and right in personam as conceived by the common law system. 8 However, Islam does not provide a specific area of consumer protection 9 since the consumer's legal rights derived primarily from the Islamic law ofmu r iima/iit outlines many principles and sets many ethical standards that provide sufficient protection to consumers. For example, 146 HUM LAW JOURNAL VOL. 18 NO. 1,2010 Allah (swt) imposes obligations such as the trust to transact honestly and justly based on the principle ofIslamic brotherhood.10 THE TYPES OF 'SERVICES' UNDER THE CPA Service is defined to include: "any rights, benefits, privileges or facilities that are or are to be provided, granted or conferred under any contractbut does not include rights, benefits or privileges in the form of the supply of goods or the performance of work under a contract of service."I1 It is evident from the above definition that the term' services' is defined broadly to include 'any' contract except in the two instances mentioned above.
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Therefore, there are three types of consumer services that are clearly within the ambit of the CPA.13 Firstly, are pure services contracts which do not result in any tangible product, such as parking, entertainment, recreation etc. Secondly, are services which produce tangible products such as a tailor who produces dresses or a dentist who produces dentures.
14 Thirdly, are services associated with (New Zealand) , the CPA defmes services broadly without mentioning any specific services as listed in these two legislations. By virtue of the definition of consumer in section 3{1) of the CPA, services are confined to "services of a kind ordinarily acquired for personal, domestic or household purpose, use or consumption." Section 60, section 62 and section 64 of the CPA. These sections on remedies give a great reliance on the products resulting from the the supply ofgoods or materials which are nonnally provided by a skilled tradesman such as a plumber, an electrician and a repairer, all ofwhom will use some material article in addition to the skill they exercise. This should be distinguished from services which are merely incidental to the· supply of goods, for example a contract for the purchase and installation ofa water heater or kitchen cabinet which are excluded from the defInition of services. Under Islamic law, the services can also be categorised under several types. Each type is governed by specific rules. The fIrst type is known as isti~nii' which means the giving of the order to a workman to make a defInite thing with the agreement to pay a defmite wage or price of that thing when made. IS Isti~nii' is similar to the second type of services under the CPA. The second type of services is known as the contract of hire (ijtirah), which is a hire of a workman to do ajob. It is a sale of usufruct and also includes a contract for rendering services such as mechanics.
16 There are two types of service provider under the contract of hire. The first type is private hire (ajrr khti~~) in which the worker is employed to work for the hirer alone such as a servant.J7 The other one is cornmon hire (ajrr mushtarak) in which the worker is not restricted to work for anyone other than the hirer. ls Lumpur, 1990, p. 32. tailor,19 a porter and a mechanic. Ijiirah is similar to the third type of services being protected under the CPA.
Thus, for the purpose ofcomparison, the rules governing isti~nii( and ijiirah will be referred to evaluate the extent to which Islamic law provides for better protection.
THE LIABILITIES OF SERVICE PROVIDERS UNDER THE CONSUMER PROTECTION ACT 1999
Section 53 provides that where services are supplied to a consumer, "there shall be implied a guarantee that the services will be carried out with reasonable care and skill." However, the section does not elaborate on the degree of care and skill required. It is reasonable to assume that the standard of care and skill expected is similar to the j standard required under the law ofnegligence. This has been confirmed ' 
of the Consumer Guarantee Act 1993
21 is similar to that prescribed] by the common law in contract and tort. Therefore, the CPA does not ,I ,I introduce any change to the law ofnegligence and no doubt the common i l law cases in this respect play an important part in interpreting section 53. I". As such, the same problems which exist under the law ofnegligence will~I remain. The success of each case is objectively determined by the I reasonableness ofthe supplier's conduct according to the ordinary level II' ofskill, competence and diligence ofother suppliers who are specialised in the same field. 22 The difficulty for consumers is that in many situations I they are ignorant of the practice in the industry in order to successfully il;1 prove that the service is defective. However, ifhe uses the material given by the customer, the transaction falls under the contract of hire. [1999] "Where services are supplied to a consumer, there shall be implied a guarantee that the services, and any product resulting from the services, will be -(a) reasonably fit for any particular purpose; and (b) of such nature and quality that it can reasonably be expected to achieve any particular result, that the consumer makes known to the supplier, before or at the time ofthe making ofthe contract for the supply of the services, as the particular purpose for which the services are required or the result that the consumer desires to achieve." 149 L This implied guarantee as being provided under section '54 is very significant in the supply of services since it supposedly provides more than what is provided under common law. It can be seen in Thake v Maurice, 23 in which the Court ofAppeal held that there was no implied guarantee to ensure that a sterilisation by vasectomy would lead to sterility.
i . Therefore, the surgeon was not liable when the patient became pregnant.
if,.; By referring to section 54, the surgeon could be held liable since he had '. failed to achieve the particular purpose that has been made known by .the consumer. The CPA has clearly changed the common law approach by imposing strict liability in situations where previously there would have no liability without proofofnegligence.
However, a major shortfall of this guarantee is the concept of 'reasonableness,' being the key factor in determining its application. The Courts have to determine whether the services are 'reasonably' fit for ;. any particular purpose and of such nature and quality that it can "reasonably" be expected to achieve any particular result. This requirement merely restates the common law standard. "It has often been stated that the law will only imply a term when it is reasonable and necessary to do so in order to give business efficacy to the transaction; and indeed, so obvious that both parties must have intended it
In the great majority ofcases it is no use looking for the intention ofboth parties. Ifyou asked the parties what they intended, they would say they would never give a thought; or if they did, the one would say that he intended something different from the other. So the courts imply-or as I would say, impose a term such as is just and reasonable in the circumstances... "25 Consequently, if a consumer asks a supplier to perform certain services and he has made known his intended results, the liability supplier is only to perform services which are reasonably fit for that particular purpose. Ifthat particular purpose is a 'folly,' the supplier can exclude liability by claiming that he has done whatever is reasonably expected from him. As such, this guarantee does not put liability on suppliers to guarantee the result in all situations. It seems unfair to the consumers because they have told the suppliers their intended outcomes; and usually the price has been fixed based on their expectation. The . . . . • supplier should be responsible to achieve the intended outcome once he, has agreed to that task no matter how unreasonable the expectation is.Ĩ t can be seen in one New Zealand case, W v L,26 in which the'} defendant, a surgeon specialising in plastic and reconstructive surgery, .e i made several representations that the operation would enhance the.l plaintiff's breasts to approximately a size "C." The plaintiff was·' dissatisfied with the result and the defendant claimed that the size ofthe·' breasts was the best he could obtain. The plaintiffhad another operation'; with another surgeon and only then she discovered that the implants, were underfilled and this was the reason why she couldn't get the expected . guarantees under both sections because it was not a duty ofthe suppliers to guarantee the desired result unless there was the element ofnegligence.
Section 58 also provides several defences that hinder the 1 effectiveness ofsection 54 in giving protection to consumers. It provides 1 that ifthe failure is due to the act, default, omission or any representation j I made by a person other than the suppliers or a cause independent of human controp9 no right of redress can be taken against the supplier. The issue would arise ifthe work is subcontracted to the sub-contractors and the default is caused by them. The consumer cannot obtain relief from the supplier because ofthe exceptions in section 58 which provides a defence in a situation where the failure is due to other people. 30 This may include a consumer himself.
These exceptions make the protection under section 54 weaker compared to the implied guarantee provided under section 53 and also under common law. In Stewart v Reavell s Garage,31 the Court held that the defendants were liable for the failure caused by their subcontractor. In this case, the particular purpose of the work which the plaintiff contracted to have done was obvious, namely, to be provided with an efficient braking system for his Bently car, which was a car specially designed for speed, and therefore required a braking system adequate for such speed. The Court held that the repairers were under a duty to provide good workmanship, materials of good quality and a braking system fit for its purpose, and not merely to employ competent sub-contractors. Unfortunately, the same result may not be achieved under the CPA because of the exceptions in section 58.
THE LIABILITIES OF SERVICE PROVIDERS UNDER ISLAMIC LAW
The services are not in existent at the time when the parties enter into the contract and thus it will lead to uncertainties (gharar) Nevertheless, the consumer can sue the sub-contractor because he is also a supplier as defined in section 3 of the CPA.
[1952]AllE.R 1191. which is not conducive for consumer protection. Isti~na:, for example) is a contract of sale of specified items to be manufactured and as such the subject matter is not in existence at the time of the contract. Even though the majority have recognised the needs for this contract and allow the strict rule regarding the existence ofthe subj ect matters to be relaxed) they have acknowledged that there is uncertainty (gharJr) in the isti~nJ< transaction.
32 Therefore, Islamic law requires that the object to be manufactured is an object ofsale, which must be well defined with respect to quality, quantity and other relevant characteristics.
33 It is the obligation of the supplier to manufacture the goods according to the agreed specification. Upon delivery, there is an option (khiyJr) in which the consumer may either take or reject the products as he thinks fit 34 due to the reason that the subject matter did not exist at the time ofthe contract. The supplier ofservices, however, has no similar option.
As far as ijJrah is concerned, ajir mushtarak 35 will be responsible for any damage caused due to his fault either on purpose or through negligence. of value of the product of services or destruction to the property, compensation becomes necessary.37 Imam Shafi'l, stated that if the subject matter of services is lost in the supplier's possession, he will be responsible for the loss unless he can prove that he has taken good care of it. 38 The supplier will be responsible irrespective of whether the damage happened in the presence of the consumers or in his absence; at the premises of the consumers or at the supplier's.39
The supplier cannot give the subj ect matter ofservices, which is in his charge, into the custody ofanother without the owner's permission. If he does, and afterwards it is destroyed, he is responsible. 40 Imam ijanbal went further by stating that the suppliers who embezzle or misappropriate the object in their possession not only commit the offence oftheft but they are severely punishable by lfadd.
41 Such a supplier will also be responsible if he purposely breaches any condition imposed in the agreement since it will amount to an unlawful act. a ground of defence, it is not an excuse as far as the rights ofpeople ard concemed 53 i.e the consumers. For example, instead of repairing the! vehicle, a mechanic causes its condition to deteriorate. This is the opinion of the I:Ianballs which states that the supplier will be responsible for his mistake irrespective of whether it happens in the presence of the consumers or not; or at the places of the suppliers or the consumers. 54 The Majalllah al-Abkiim al-'Adliyyah states that the supplier will be responsible if the object is destroyed due to his act even done unintentionally.55 aanafi and aanbalijurists and one group ofShafi'is are ofthe opinion that the suppliers will be responsible for their mistake if the work is carried out~t their places without the presence of the consumers.
56 This is because their wages will depend on theiI performance of the work and it must be delivered to the consumers as agreed.
Therefore, by referring to the rulings under Islamic law, vel") strict obligations have been imposed on the service providers. They will be responsible for all damage irrespective of whether they purposel) commit it or not; either cause by their negligent act or by mistake. Thes( support the argument that Islamic law places great emphasis or consumers' rights in their transactions. The protection available is alsc greater compared to the protection under the CPA which only imposel iability on the service provider to carry out his work with reasonablt care and skill.
In respect of negligence, Islamic law imposes strict obligation: on the service providers to the extent that the jurists of all schools mak( his mistake, the person will be responsible. However, ifthe work is performed in the presence ofthe consumers 0 at their places, there is no such obligation since the vehicles are still iJ the possession of the consumers. Therefore, the liability is similar tl ajir kha~~. See Sharif ibn 'Ali Sharif, al-Ijarah al-waridah 'ala 'ama al-insan. Dar al-Syuniq, Arab Saudi, 1980, p. 260; Abi Mu~ammal 'Abdullah, al-Mughni li ibn Qudamah, vol. 5, Maktab Al-Riya<; l Al I:Iadih, Riya<; lArab Saudi, 1981, p. 526. the suppliers liable for their acts of negligence.57 The duty imposed on the supplier is more stringent from that of trust, in which the supplier is bsolute1y liable for the loss, and inevitable accident cannot be accepted as a defence. 58 This is because the supplier has a moral and ethical duty to take care ofthe rights ofother people and he has to discharge his duty to the best of his capabilities. This obligation can be seen in various divine verses of the Holy Qur'an and the saying of the Prophet (s.a.w). Among the examples are:
"And serve Allah, and join not any partners with Him; And do good to parents, kinsfolk, orphans, those in need, neighbours who are ofkin, neighbours who are strangers, the companions by your side, the way-farer and what your right hands possess; For Allah love not the arrogant, the vainglorious."59
The l:).adith of the Holy Prophet says:
"Anybody who believes in Allah and the last day should not harm his neighbour."60 First edition, Islamic Publication Pakistan, 1982, p. 79. the damage is the direct result of his act irrespective of whether the act is intentional or accidental,62 or whether he can reasonably foresee it Or not.63 This is because civil liability in Islam is not' fault liability' or 'strict liability'64 but it can be described as 'damage liability. '65 This ruling is good for consumer protection since they are required only to prove damage and the burden is on the suppliers to prove otherwise. This will overcome the hindrance to prove liabilities under the CPAwhich requires a consumerl to prove various complex elements in establishing the supplier's fault.
i
The central argument is that it is extremely difficult for consumers to prove that suppliers are at fault in the case of damage whereas the latter with technical knowledge at their disposal can provide proof to the contrary more easily. Iemediedorisoneofsubstantialcharact er, the consumer can cancel the ontract or obtain from the supplier damages in compensation for any eduction in the value of the product resulting from the services below he charge paid or payable by the consumers for the services.
CONSUMERS' RIGHTS OF REDRESS

70
The CPA brings the law in line with reality by giving consumers he remedy that they really want; namely to remedy the defect within a ! easonable time. Previously, this remedy was a matter ofbusiness practice ather than the law. 7 ! This remedy is advantageous to both parties since ; e consumer obtains what he has originally contracted for and the supplier , ventually obtains the full price. It will also solve the problems ofputting , monetary value on 'consumer surplus' which is very speculative.
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Nevertheless, in some circumstances, it seems unfair to compel consumer to return to the original supplier to remedy the defects especially in a situation where the consumer.has a previoUs bad experience ith the supplier. It can be seen in the New Zealand cas~of Norton v ervey Motor Ltef 3 where the plaintiff wanted to reject the goods and efused to allow the defendant to repair the failure. In this case, the plaintiff had previously purchased a Commodore from the defendant and when the vehicle was returned for a service check, its paintwork .was accidentally damaged. She was not satisfied with the repair work and a dispute arose. In an attempted resolution, she agreed to purchase a Nissan Navara. However, after 10 days of taking delivery of the Section 60(1)(b). Under the law of contract, the remedy of specific performance is only awarded in very limited cases where the courts fmd that damages are inadequate. The law on specific performance is found in section 11-29 ofthe Specific ReliefAct 1950. Unlike the businessperson who seeks a profit, and therefore the damages can be ascertained with exchange-value, a consumer usually buys things for use, and therefore is concerned with use-value. For example, wedding photographs are worth more to the couple than the cost. The courts usually face problems to put the figure on this 'consumer surplus.' By awarding the remedy of 'remedying the defect' they can avoid the difficulty of trying to put a monetary value on the surplus. Navara, she noticed defects in the vehicle's paintwork. Recalling her previous experience with the defendant, she decided to reject the car. The Court held that the existence of a warranty to repair the defect was readily enforceable and cannot be ignored at the plaintiff's option. The decision seems unfair to the consumer since she has to deal with the same supplier with whom she has lost confidence. It appears that the choice ofremedy is not left to consumer to decide. Even ifthe failure is' substantial, section 62 ofthe CPAprovides an opportunity to the supplier to remedy the defect within a reasonable time. It seems that the CPA provides a weaker remedy compared to the remedy under the law of contract which enables the aggrieved party to repudiate the contract if the breach is substantial (breach of condition) without giving option to the supplier to remedy the defect.
Comparatively, the Islamic law provides a better approach in protecting consumers. l:Ianafis and l:Ianbalis give greater protection to consumers to the extent that they can choose the remedies that they desire. They can choose either to accept the defective services but the wages are reduced or pay wages subj ect to a claim for compensation based on the difference between the contract price and the market price at the date offailure.74 The basis for this priority is because the consumer is the owner of the subj ect matter and he is entitled to any losses in relation to his property.7S Nevertheless, the compensation should not be greater than the damage suffered and cannot be as a means of punishment. Allah swt says to the effect: "The recompense for an injury is an injury equal thereto."76 Similarly ifthe supplier performs more than the agreed task, the jurists including Imam Shafi Ci grant consumers the option (khiycir) tc either continue with the agreement or to rescind it. Ifhe wishes he car 74 7S 76
